Collective Management
of Copyrights between
Competition, Regulation,
and Monopolism

A Comparison of European
and U.S. Approaches to
Collective Management Organizations

by

Dr. Martin Miernicki

Vienna 2017

{} Nomos facultas



Table of Contents ‘

Vorwort des Herausgebers ............cccvemviinieccnninninnniineeenn, 7

Preface and Acknowledgements .............coccevvrieniniienniinein. 9
Table of CONLENLS ......cccvevrrrverreeniniiinininiiirser e essssees 11
ADDIeviations ..........cccovvivirecemreeriercnreinentetee e e 17
I INTRODUCTION .......ccocniveeerereenennad ereetessetnna et e ere b beaa 23
1. Collective Rights Management — Rationales and Functions ......... 24
2. Purpose and Structure of the Research ..., 28
3. Terminological Remarks .........ccccceecvveercerereninnenrnnnnenccieniiniessninnns 29
3.1. Joint, Collective, and Centralized Management ..........ccccoevvenens 30
3.2. Collecting Societies and Copyright Collectives ..........ccocuivvnvunnnns 31
3.3. PROS and RROS .....ccevevterreererininintinstiiisstsssnisnessiesinosssssssessanss 32
4. Introduction to EU and U.S. Copyright Law ............cccceviivninnnnnn. 33
4.1. Constitutional Background ...........ccceererverveeccenrnniinncnnennenennnn. 33
4.2. Overview of Copyright-Related Legislation ..........cceeeeveeererenene 35
4.3. Communication to the Public and Performance Rights ............... 36
4.4. Performers’ RigNLS ...ccicovernimnmmnininininemnininieinnen, 39
5. Emergence of Collective Management Organizations ................... 40
5.1. Emergence of Collective Management in France ...........ccoouceuenne 40
5.2. Emergence of Collective Management in Germany ........c.ceveuee. 41
5.3. Emergence of Collective Management in the United States ........ 43
5.4. Common DEevVElOPIMELS .......cccivvierriniiiiieciinnesneeeecsnenieiessenns 44

II. THE REGULATION OF ~
COLLECTIVE MANAGEMENT ORGANIZATIONS ................ 45
1. Regulatory Frameworks ..........cccccoovevennineseececennnsnssnisssnessnnns 46
1.1. EU RegUIAtION ...cccveverveinrirerrersenneereeesersnnsecsneenessesossssnssssessessnesses 46
1.1.1. Primary Law .....cccceevveenenns e rterererere s e ste s renansenneentesnssteens 46
1.1.2. The Services DIir€Ctive .......ccecceverererenrrmnneinncerisiniennnes 47
1.1.3. General Copyright-Related Directives .......ceoveerreeerrrnnans 51

1.1.4. Sector-Specific Regulation:

Collective Management Directive .......c.c.cccceververenccnnne 52
a) Background and Development ........cocoviviiiinisnnsninins 52
b) The Role of the Commission .......ccccoeveervveereveeecereennes 58

ki, Collective M of Copyrights between Competition, Regulation, and Monopolism 11




Table of Contents

2.

12

¢) The Emergence of New Licensing
Models After 2005 .....cocovveveniiveenenenrenreenesneeenieennens
d) The Union’s competence to regulate
collective Management .............oeevveererreseervernessesseenenns
e) Scope of the Collective Management Directive ..........
f) Main features of the
- Collective Management Directive .......cceeeerecreeruenneens
1.1.5. Implications for the National Regulation
Of EU Member States .....ccccevvvererrernreensressrensionuesnessessesenaes
1.2. U.S. RegUIALION ..ocvevvveivinrerncnesenninnnssenseeieseeseessessersesssessessassessaes
1.2.1. AntitruSt LAW ..cocvevevierinnniseenrernssieseesssssnnssesesesssnssesnsesnnns
1.2.2. Regulation by Consent Decrees:
Background and Development ........c.ocoovvvevviverveseraereesennene
1.2.3. Main Features of the ASCAP and BMI Consent Decrees ..
1.2.4. CMOs and Statutory LICENSES ......covverevvreverierrerreecervenneens
1.3. Comments on the Regulatory
Frameworks and their Development .......c..cccoccveeeeecervereecesennniennns

Applicability of Antitrust Laws to CMOs ..............ccceeeevierccrierennnn

2.1. Treaty on the Functioning of the European Union ...........c..cocuu...
2.1.1. Preliminary Question: The Relationship
of EU Competition Law and the
Collective Management DIrective ........cccvevceveecerenecerennnns
2.1.2. Undertakings ......ccoevviivnrinrecrinnnncnsineescssissessseesissecsnsseens
2.1.3. Article 101 TFEU ...oovvrrvieceenreerneecresereseesesressessessnns
2.1.4. Article 102 TFEU ..ot inienreeeesensesesenaas
2.1.5. Cross-Border Element ........cccocovvvirverereecsrrenensrnnneeeniesnenne
2.1.6. Article 106 TFEU .......cccocvveevunvcrvrrenens revteresereaerenerentens
2.2, Sherman ACE ......cccuvevueiiieircriectinerereeeecreresssecssteenssonnsenesssnaseesas
2.2.1. PEISOMS ticvvrirrrieerrrisiionennnrenenesseessessersseessesssasasessscssseeeesseas
2.2.2. Section 1 Sherman ACt ......c.ceeceveerieneenieesreesreeseesieeaeenans
2.2.3. Section 2 SHerman ACt .......ceceeveererrreversveniesressessensnssessesnes
2.2.4. Interstate COMIMEICE ..cveevrrerrurrverrerieererseersesseesessessressessesses
2.3. Comments on the Applicability of Antitrust Laws to CMOs .......
2.3.1. General Remarks .....cccieiiiviiivirnenecsrencennenneoseeneneseeseens
2.3.2. What are the Relevant Markets and What is their Nature? ..
2.3.3. CMOs as Unlawful Combinations .........ccceeeverevercereeseacsanae
2.3.4. New Licensing Models and Competition Law .....ccocceuree.
The Regulation of the Different Relations of CMOs:
Right Holders, Users, Sister Organizations ...........c.ccoceevvrceveevneennne
3.1. CMOs and Right HOlders ......ccovvinievnicnminnicriiciiiniiccnines
3.1.1. General Remarks .....cccocvviveeniieinrieneninrenscenessensesneeseensenns
3.1.2. Access to Collective Management SEIVices ...........ooennen.



Table of Contents

- 3.1.3. Acquisition of Membership ........cceveeniniiniccnnniininnnnnenn 115
: a) Nationality Requirement .....cccocvverivviiiiiniinncinnnnnns e 115
b) (Global) Assignment Requirement ........coceveviriiennnes 118
¢) Individual/Direct Management .........coevvevveriioricsecnnnns 123
3.1.4. Modification and Termination of
Membership Agreements and Assignment Contracts ....... 127
a) Withdrawal and Termination ...........cecceeeveeveriniisninnnes 127
b) Coordination of Membership
Agreement and Rights Grant .......ccevriimisccniiiennnens 130
3.1.5. Governance StIUCLUIE .......ccoervirrvrmrvereeneens eeeerennerenens 132
a) General POJICIES ...occvvveiinviriiiiiieirerineeieene, peenne 132
b) Membership Rights ........... etereersrrereereenreene et et eerens 133
¢) Administration and SUpervision ..........eeeeeeieeeinennne 136
d) Transparency and Reporting Obligation ........c.ccceueuunee 137
e) Dispute Resolution ........ OO TP ST 139
3.1.6. Financial Flows between Right Holders and CMOs ........ 140
" a) Collection, Use, and Distribution of the Income ........ 140
b) Management FEes ......ccceceemmrvncecvnininniiinininnnecnnne, 146
3.1.7. Comments on the Relationship
between CMOs and Right Holders ........cccooeveviniieiinenneas 148
a) General Remarks ......ccoceevvvenrneee. eeeres [ 148
b) Obligation t0 REPIESENL ....ccvrvverrrveniscisssenssissrisenenes 149
c¢) Exclusivity of the Rights Grant ........ccccooevevinnierennnenn 150
d) The (Partial) Withdrawal ISSUE .........oceeererrreeererrenenens 151
'e) Of Right Holders, Publishers, and Composers ........... 155
3.2, CMOS A1 USETS ..uvvveenmeresmrsssnsnssssssssssssssssessessssssessissessessessannens 156
3.2.1. General REMATKS .....ovvreeereserreseeieeesessenessenessescessesssesenne 156
a) Principles of European Case Law .........covureceereecscreenes 156
b)' The Collective Management Directive ........coeererenene. 159
¢) Principles of U.S. Law ....ccovvviniininiinnninninnnneen, 162
3.2.2. Blanket Licenses ......... e a e as 168
3.2.3. Refusal to Issue Cross-Border LiCenses ........cveeereerernerens 176
3.2.4. License Fees and Royalties .......cccccceevvviniiiiininnnsnnnnnns 178
a) General REMATKS ......cceeeeereeeeneievererensereeseessesesesseansens 179
b) Calculation Methods ......c.cccvvrereecciinininnnininninennenns 184
¢) Level of License Fees .....covvievnrvineiieniivvinneinenieenn, 195
3.2.5. Excursus: Statutory Licensing of Musical Rights ............ 204
2) OVEIVIEW ...eoveeiereeiceesstese st ssssassessssssssesnsasassens 206
b) Rate-Setting Standards ..........cocecevevrererereerereneseneseenenes 208
3.2.6. Comments on the Relationship between
CMOs and Users ........ccoeuee. e s 215
a) General Remarks. ......ccccceeviiiiieiviieercercerceeesnreenseneeens 215
b) Obligation to LiCENSe ......ccceeverereriereersnraseesereenes S 216
¢) The 100 percent Licensing ISSUE .......c.covveecerrinrivunnnns 216

Miernicki, Collective Management of Copyrights between Competition, Regulation, and Monopolism 13



Table of Contents

d) Defining and Applying Rate-Setting Standards .......... 217
e) Approaches to Blanket Licensing .......ccoceeveervrverureene 223
f) Of Users, Discotheques, and Streaming Services ....... 229
3.3. CMOs and Other CMOS -.....ccovcvvecrrvcrenrenenenns et eeteeenneaens 230
3.3.1. The Relationship Between CMOs
as @ Form of CoOperation ...........ccceeerseervesteseesressesiessanennns 231
3.3.2. The European Approach to-
Representation AGreements ......co.cveeveervecerssessnserssessnsnnns 233
3.3.3. Restrictions Relating to the :
Representation of Right Holders .....ccoceevvevveiveencennnenas 235
3.3.4. Tariffs, Rebates, and Deductions ........cceceeeeernrererirrorennn. 238
a) The Coordination of Tariff Systems ........cocvvereverrenenes 238
b) Rebates and Deductions from License Fees ............... 242
3.3.5. Exclusivity Clauses Relating to the Rights Grant ............. 243
a) General Remarks .......ccccevvecrieiineriniicvaneesesssnssnsssnresns 243
b) Restrictions as to Users (Customer Allocation) .......... 244
c) Restrictions as to Other CMOs
(Territorial Allocation) .........cccveceeeeeeeveeecreeceireecressncnnas 246

d) Direct Legal Observations of the CISAC Litigation .... 250
3.3.6. The Problem of Union-Wide Licensing and

the Solution of the Collective Management Directive ...... 253
a) The Need for MTL Options and the
Traditional European Licensing Structure ................. 253
b) The MTL Regime of the Collective
Management DIirective ......co.occevccrreerinervsnneeseneenn, 255
¢) The MTL Regime of the Collectivé Management
Directive and New Licensing Models .........cvovecerveeenens 257
3.3.7. The U.S. EXPEIiENCe ..cveccerrerverierrersrcrceesecsonsos eesersrenesnens 259
a) National COOPELatioN .......cceerverreeerrerscrseessnsessessnensenne 259
b) International COOPEIAtioN ..........ceveeeeverscereneerereseeneenens 260
3.3.8. Comments on the relationship between
CMOs and other CMOs ......ccoovmreriirnereerennes rereeretseneenanens 261
'a) Representation Agreements:
Rationales and Legal Status ..........ccocccveveveveninnnnnnne 261
b) The Future of Reciprocal Representation .........c........ 264
¢) Feasibility of MTL under the
Collective Management Directive .......c.cceverrvivvenrcvennn 266
III. CONCLUDING REMARKS AND OBSERVATIONS ...........cccc.... 267
1. Orientation and Focus of the Regulation of Collective Management
of Copyrights in the European Union and the United States ......... 267
1.1. Structural Differences and Common Problems ......ccccecenviririianns 267

14



Table of Contents

1.2. Balancing the Interests of Users and Right Holders —
A Matter of PErspective ....cccceeeviricieniiniininiieniiossisniesisessnnns

1.3. The Tale of the Author .......ccccovevennen. ettt s s et enes
1.4. The Reduced Principle of Equal Treatment ..........ccoevvevviirvennens

2. The Diverging Image of CMOs:
Legitimate Functions and Limited Justifications ...............c.c........

2.1. Skepticism to the Traditional CMO Model
from a Competition Law PEerspective ........ccvcevieevirverisesrenniennnne

2.2. Cultural Functions and the Solidarity Principle ..........eeeeeecrens

3. Regulatory Models: Competition, Monopolies and Minimum
Standards Against the Background of Copyright Law ..................

3.1. The Competition-Monopolism Dichotomy .........cceereeeeieiearrienene.
3.2, Creating Requirements for COmpetition .......coveuvevrereraesenieennas

3.3. Collective Management as a Reflection of
Underlying Copyright SYStEMS ....ceeeevviiniineirinieneroneeniniisensennns

IV. SUMMARY OF THE MOST IMPORTANT RESULTS ................

REFERENCES ..o e s esesreesessassesassessasssssassnsessssesesesssssnsesssssnses

Books and Journal Articles ............covvvvvererenenennncncniniiiennenns
European Commission Official Documents .............ccceceiunnnnnnnnnn.
European Parliament Official Documents ..........cccoevvvvenieeinnens
United States Copyright Royalty Board Official Documents ........
United States Copyright Office Official Documents ......................
United States Department of Justice Official Documents ..............
ASCAP Offical DOoCUMERLS .........ccoevevvieienreneesenceeneineenenecnssiessnes
BMI Official DOCUIENLS .......cccoccereerveereerneercerseercccsnicssisssstssinsssessaes
PRS Official Documents .........cccccceceveerirmnnenecnnnincsinississinens
. Press Releases .........ccoocovevveiiiiieinieeneenecscrcsctnnne e

LR B AN ol o

- et
I

. Further Electronic Sources and Webpages ..........ccooovnviiiiinnennn,
. Table Of CaSES ........ccoceeeeiiierriirrcreeninnrieeereseseccsesesntsstsssssss e s nsnesns
12.1.  European Union ...
122, United STates ..ocveverrerreensemresrirsessssieniesseneeniisnnemesie e
~ 123, National Courts .....covvivceniineeniiinniniieinecseses s

sk
[

Miemicki, Collective Management of Copyrights between Competition, Regulation, and Monopolism



