
LAND RIGHTS OF
INDIGENOUS PEOPLES IN AFRICA

With Special Focus on Central, Eastern and Southern Africa

Albert Kwokwo Barume

IWGIA Document 115
Copenhagen 2010



CONTENTS

Preface 10

Acknowledgements 15

List of Abbreviations 16

PARTI
CONCEPTUALISING INDIGENOUS LAND RIGHTS
IN AN AFRICAN CONTEXT

I The Term "Indigenous"—An Evolving Concept 20
The colonial meaning of the concept "indigenous" 21
ILO Convention No. 107 23
A modern understanding of the term "indigenous" 27

II Relevance and Applicability of the Concept "Indigenous"
in an African Context 32

Self-identification 34
Non-dominant sector of society 39
History of severe discrimination 43
Land rights prior to colonization or to the occupation
by other African groups 45
Land-based culture 47
Conclusion 47

III The Lands of Indigenous Peoples:
Importance and Justification 51

Land as the incarnation of culture 51
Right to lands and right to life 55
Ancestral lands and indigenous languages 60

IV Indigenous Peoples' Land Dispossession:
Causes and Reactions 64



Main causes of land dispossession 64
African indigenous peoples' reactions to land dispossession 75

PART II
THE JUDICIARY AND INDIGENOUS
PEOPLES'LAND RIGHTS 85

V Indigenous Peoples' Land Claims in Kenya 86
The Maasai and their land case 86
The Ogiek and their land cases 91
The Endorois and their land case 100
Legal and policy landscape in Kenya relating to
indigenous peoples' land rights 105
Conclusion 120

VI Indigenous Peoples' Land Claims in Tanzania 123
The Barabaig and their land cases 123
The Maasai and their land cases 132
Legal and policy landscape in Tanzania relating
to indigenous peoples' land rights 138
Conclusion 151

VII Indigenous Peoples' Land Claims in Southern Africa 153
The Richtersveld community in South Africa
and their land claim 153
The San of Botswana and the Central Kalahari
Game Reserve case 163
Conclusion 173

PART III
INDIGENOUS PEOPLES' LAND RIGHTS IN
AN INTERNATIONAL AND AFRICAN PERSPECTIVE

VIII Characteristics and Foundation of
Indigenous Peoples' Land Rights 174

Characteristics of indigenous land rights 175
The foundation of indigenous land rights 184
African jurisprudence 191



IX Constitutional Recognition and States' Practice Regarding
Indigenous Peoples' Rights 196

North America 196
Latin America 204
The Pacific and Asia 207
Western Europe 212
Constitutional provisions regarding indigenous
peoples in Africa 214
Conclusion 226

X Main U.N. Instruments and Mechanisms Relevant
for Indigenous Land Rights 228

The United Nations Declaration on the Rights
of Indigenous Peoples 229
Other U.N. declarations, conferences and summits 232
U.N. mechanisms targeting indigenous peoples 234
U.N. Human Rights Treaties 237
ILO Convention No. 169 and indigenous
peoples' land rights 251

XI Other Relevant Global and Regional Instruments 257
The Convention on Biological Diversity 257
The UNESCO Conventions 259
The Geneva Conventions and other international
humanitarian and criminal laws 262
African legal instruments and institutions 266
Multilateral Development Banks 272
Major donor agencies targeting indigenous peoples 278

XII General Conclusions and Recommendations 282
Observations and recommendations 285

Bibliography. 292

Useful Web sites ". 312

Index of Cited Court Cases and International Jurisprudence 316


