
An Introduction to the History and
Sources of Jewish Law

Edited by

N.S. Hecht, B.S. Jackson, S.M. Passamaneck,
D. Piattelli, A.M. Rabello

THE INSTITUTE OF JEWISH LAW
BOSTON UNIVERSITY SCHOOL OF LAW

Clarendon Press • Oxford
1996



CONTENTS

INTRODUCTION

1: BIBLICAL LAW (Raymond Westbrook)

1.
2.
3.

4.

5.

Political and Juridical Background

Sources
Legal Practice

A. Courts
B. Procedure

Principal Legal Institutions

A. Marriage and Divorce

B. Inheritance
Bibliography

2: JEWISH LAW DURING THE SECOND TEMPLE PERIOD
(Daniela Piattelli and Bernard S. Jackson)
1.

2.

3.

4.

5.

Political and Juridical Background of the Period

A. Introduction

B. The Halakhah in the Postbiblical Era
General Character of the Sources

A. The Pentateuch

B. The Aramaic Papyri
C. The Books of The Apocrypha and Pseudepigrapha

D. Qumran
i. The Damascus Covenant
ii. The Manual of Discipline

iii. The Temple Scroll
iv. Miktsat ma'aseh hatorah ("MMT")

E. Philo

F. Josephus

G. The New Testament

The Legal Practice of the Period

A. The Hasmoneans and their Successors
B. The Sanhedrin

Principal Authorities of the Period
A. Shimon ben Shetah

B. The Pharisaic Chain of Tradition and the 'Pairs'
Characteristic Features of the Substantive Law of the Period

XV

1
1
4
8
8
9

10
10
15
15

19
19
19
22
24
24
25
26
30
31
32
32
33
34
35
36
39
39
41
43
43
44
45



vi CONTENTS

A. Polygamy, divorce and attitudes to the Monarchy 45
B. Securing the Wife's Position on Divorce 47
C. Hanging as a Form of Capital Punishment 49
D. Testimony 50

6. Bibliography 51

3: SAMARITAN HALAKHAH (Michael Corinaldi) 57
1. The Name 57
2. Origins 58
3. History 59
4. Literature 61
5. The Legal Sources of the Samaritan Halakhah 64
6. Traditional Customs and Usages of the Samaritans 66
7. Marriage and Divorce Laws 67
8. The Halakhah and the Samaritans 67
9. The Legal and Personal Status of the Samaritans in Israel 69
10. Bibliography 71

4: JEWISH LAW AND HELLENISTIC LEGAL PRACTICE IN THE
LIGHT OF GREEK PAPYRI FROM EGYPT 75
(Joseph Me'leze Modrzejewski)

1. Sources and Literature 75
2. Personal Status 76
3. ThsTorah 79
4. Courts and Procedure 81
5. Family Law 84

A. Status of Women 84
B. Marriage 85
C. Intermarriage 86
D. Divorce 87

6. Contracts 88
7. Conclusions 90
8. Bibliography 91

5: JEWISH LAW DURING THE TANNAITIC PERIOD
(Peretz Segal) 101

1. Historical Introduction: Autonomy of the Law 101
A. Capital Crimes 103
B. Expropriation of Lands 104



CONTENTS vii

C. Tax Collection and other Roman Decrees 105
2. Sources of Law 106

A. Introduction: Halakhah and Ma'aseh 106
B. Midrash 108

i. The methods of Midrash 108
ii. The function of Midrash 109

C. Custom (jninhag) 111
D. Enactment (takkanah) 112
E. Instruction and Precedent {horn'ah) 112

3. The Literary Sources 114
A. Introduction: The Writing Down of the Oral Law 114
B. The Mishnah 116

C. The Tosefta 120
D. Midmshe Halakhah 121

4. Judicial Institutions 124
A. Introduction 124
B. Semikhah (Ordination) 124

C. The Bate Din (Rabbinical Courts) 127

5. The Principal Authorities 130
A. Hillel 130

B. Rabbi Yohanan ben Zakkai 131
C. Rabbi Akiba 132

D. Rabbi Judah the Prince (the Nasi) 134
6. Betrothal and Marriage in the Law of the Tannaitic Period 135

7. Bibliography 139

6: JEWISH AND ROMAN JURISDICTION

(Alfredo Mordechai Rabello) 141
1. Introduction 141
2. Jewish Jurisdiction in Palestine until the End of the First

Jewish War (63 B.C.E.-70 C.E.) 142
3. Between the Two Jewish Revolts (70-135 C.E.) 144

A. Citizenship 144
B. Roman Courts 145

i. The application of Jewish Law by Roman
courts in Palestine (70-132 C.E.) 145

ii. The application of Roman law to Romans
and non-Romans in Roman courts:

the case of Babatha 146



viii CONTENTS

C. Jewish Courts 147
i. Jewish courts in Palestine before

Bar Kochba's revolt, 132 C.E. 147
ii. Jew and gentile before a Jewish court 150

4. Palestine from Bar Kochba' s Revolt (135 C.E.) to
the Christianization of the Empire 150

5. The Christian Period (313-565) 153
6. The Diaspora 154

A. Egypt and Other Provinces 154
B. Jewish Jurisdiction in the Diaspora 155

7. Some Questions Concerning Family Law 155
8. Bibliography 158

7: THE AGE OF THE TALMUD (Berachyahu Lifshitz) 169
1. Political and Juridical Background 169

A. The Land of Israel 169
B. Babylonia 171

2. The Literary Sources of the Halakhah — The Two
Talmudim 175

A. The Scope of the Talmudim 176
B. The Sources and their Redaction 176
C. The Pericope (Sugya) 178
D. TheAimofthe7a/mHrf 179
E. Characteristic Attributes of the Talmud 179

3. Some Prominent Sages 180
A. The Land of Israel 181

i. The First Generation (220-250 C.E.) 181
ii. The Second Generation (250-280 C.E.) 181
iii. The Third Generation (ca. 280-330 C.E.) 181
iv. The Fourth Generation (320-360 C.E.) 182
v. The Fifth Generation (360-400 C.E.) 182

B. Babylonia 182
i. The First Generation (200-250 C.E.) 182
ii. The Second Generation (250-280 C.E.) 182
iii. The Third Generation (280-310 C.E.) 183
iv. The Fourth Generation (310-340 C.E.) 183
v. The Fifth Generation (340-380 C.E.) 184
vi. The Sixth and Seventh Generations

(380-500 C.E.) 184



CONTENTS ix

4. Legal Practice: the Courts 184
5. Some Features of the Halakhot of the Period 188

A. Sources of Law 188
B. Contracts 189
C. 'And You Shall Do that which Is Right and Good' 190
D. Family Law 191

6. Bibliography 194

8: HALAKHAH AND LAW IN THE PERIOD OF THE GEONIM
(Gideon Libson) 197
1. Historical, Political and Juridical Background 197
2. Halakhic Literature 203

A. Commentaries on the Talmud, Introductory Works,
and Theoretical Theological-Legal Literature 203

B. Codificatory Works 204
i. She'iltot 204
ii. Halakhot Pesukot 205
iii. Halakhot Gedolot 206

C. Responsa 207
D. Halakhic Monographs and Books of Notes 210
E. Erets Yisrael: Hillukim and Sefer haMa'asim 214

3. Sources of Law 214
A. The Talmud and Tradition 214
B. Agreement, Takkanah and Minhag 218

4. Courts and Legal Practice 219
5. Biographies of Some Selected Geonim 228

A. Rav Natronai Gaon 229
B. Rav Saadya Gaon 229
C. Rav Samuel ben Hofni 231
D. Rav Hai Gaon 233

6. Characteristic Features of the Law of the Period 234
A. The Takkanah of the Rebellious Wife 235
B. The Examination of Women Witnesses 238

7. The Status of Geonic Rulings in Later Rabbinic Literature 239
8. Postscript: Ashkenazim and Sephardim 241
9. Bibliography 242



x CONTENTS

9: KARAITE HALAKHAH (Michael Corinaldi) 251

1. The Name 251
2. Leading Authorities and Literary Sources 251

A. The Early Karaites (eighth-ninth centuries) 251

B. The Golden Age of Karaite Literature
(tenth-eleventh centuries) 251

C. The Byzantium Centre: The Era of the Codifiers
of Karaite Halakhah (twelfth-sixteenth Centuries) 252

D. The East European Centre (sixteenth-twentieth
Centuries) 252

E. The Karaite Centre in Israel, 1950 to the Present

Day 253

3. Relations between Rabbanites and Karaites: Intermarriage 253
4. Legal Sources of Karaite Halakhah 254

A. The Written Text {Hakatuv) 254
B. Analogy (Hekkesh) 256
C. The Burden of Inheritance (Sevel hayerushah) 256

4. Other Legal Sources 257

5. The Development of Divorce in Karaite Halakhah 258
6. Divorce by Judicial Decree in the Karaite Jewish

Community in Israel 261
7. Personal Status of the Karaites in Israel 264

8. Bibliography 265

10: JEWISH LAW IN SPAIN AND THE HALAKHIC ACTIVITY
OF ITS SCHOLARS BEFORE 1300 (Eliav Shochetman) 271

1. Introduction 271
2. Historical and Juridical Background: The Judicial Autonomy

of Spanish Jewry 272
3. The Halakhic Literature of the Period 275

A. Commentaries and Novellae 276
B. Codes 276

i. Sefer halakhot of R. Isaac b. Jacob Alfasi
(Rif) 211'

ii. Mishneh Torah of R. Moses b. Maimon
(Maimonides = Rambam) 211

iii. Halakhic Works of R. Moses b. Nahman

(Nahmanides = Ramban) 279

iv. Sefer Haterumot of R. Samuel Hasardi 280



CONTENTS xi

v. The Halakhic Codes of R. Solomon b.
Abraham Adret (Rashba) 280

C. The Responsa Literature 281
i. Responsa of R. Isaac b. Jacob Alfasi 282
ii. Responsa of R. Joseph ibn Migash 282
iii. Responsa of Maimonides 283
iv. Responsa of R. Meir Halevi Abulafia 283
v. Responsa of Nahmanides 283
vi. Responsa of R. Solomon b. Abraham Adret 283

4. Legal Practice: Communal Enactments (Takkanot Hakahat) 284
5. The Leading Authorities 287

A. R. Isaac ben Jacob Alfasi (Rif) 287
B. R. Joseph Halevy ibn Migash (RY) 288
C. R. Moses ben Maimon (Maimonides = Rambam) 288
D. R. Meir Halevy Abulafia (Raman) 289
E. R. Moses ben Nahman (Nahmanides = Rambari) 290
F. R. Samuel haSardi 291
G. R. Solomon ben Abraham Adret (Rashba) 291

6. Important Contributions of the Spanish Sages to Specific
Areas of Jewish Law 292

A. The Status of the Woman in the Family 292
B. Laws of Inheritance 295
C. Penal Law 295

7. Bibliography 298

11: ASHKENAZJM TO 1300 (Avraham Grossman) 299
1. Political and Juridical Background 299
2. The Literary Sources 303
3. Legal Practice . 307

A. Communal Enactments (Takkanot Hakahat) 307
B. Courts and Procedures 307
C. Communal Autonomy 309
D. Penalties 309
E. Appeals . 309

4. The Principal Authorities 310
A. R. Gershom ben Judah ('The Light of the Exile') 310
B. R. Joseph ben Samuel Tov-Elem (Bonfils) 311
C. R. Solomon ben Isaac (Rashi) 311
D. R. Jacob ben Meir (Rabbenu Tarn) 311



E.

F.
G.

H.
I.

J.

K.

CONTENTS

R. Eliezer ben Nathan of Mayence

R. Judah ben Samuel the Pious
R. Eleazar ben Judah of Worms

R. Eliezer ben Joel Halevi

R. Isaac ben Moses of Vienna
R. Meir of Rothenburg
R. Mordecai ben Hillel

Characteristics of the Law of the Period
A.
B.
C.

D.
E.

F.

Fines and Excommunications
Public Grievance
Place of Trial

Polygamy

Divorce

Domestic Violence
Bibliography

Xll

311
312
312
312
312
312
313
313
313
314
316
317
319
319

6. Bibliography 321

12: TOWARD SUNRISE IN THE EAST 1300-1565 323
(Stephen M. Passamaneck)

1. Historical Introduction 323
2. Juridical Background and Legal Practise of the Period 325

A. Germany 325

B. Spain 329
C. The Ottoman Empire 334

3. General Character of the Sources 337
4. Principal Authorities of the Period 342

A. Spain and the Ottoman Empire 342

i. R. Isaac b. Sheshet Perfet 342
ii. R. David ibn Abu Zimra 343

iii. R. Joseph b. Ephraim Karo 343
B. Germany and Poland 344

i. Rabbenu Asher b. Yehiel 344
ii. R. Isaac b. Petahiah Isserlein 344

iii. R. Joseph b. Solomon Colon 345

iv. R. Moses b. Israel Isserles 345
5. Some Examples of Substantive Law in the Period 346

A. Criminal Law 346
B. Family Law 350

6. Conclusion 353

7. Bibliography 353



CONTENTS ' xiii

13: JEWISH LAW FROM THE SHULHAN ARUKH TO THE

ENLIGHTENMENT (Edward Fram) 359
1. Political and Juridical Background 359

2. Legal Sources 362
3. Legal Practice 366
4. Leading Rabbis of the Age 368

A. R. Joel Sirkes 369
B. R. Shabbetai ben Me'ir ha-Kohen 369
C. R. Joseph di Trani 369
D. R. Zvi Hirsch Ashkenazi 369
E. R. Jacob Emden 370

F. R. Ezekiel Landau 370

G. R. Elijah ben Solomon Zalman 370
H. R. Isaac Ayash 370
I. R. Yom Tob Algazi 371

5. Developments in Halakhah 371
A. Voting Rights 371
B. Family Law and Personal Status 372
C. Commercial Law 374

6. Bibliography 376

14: MODERN RESPONSA: 1800 TO THE PRESENT (David Novak) 379
1. Juridical Background 379
2. Legal Practice 380

A. Ritual Practice 380
B. Marriage and Divorce: the Agunah 384
C. Conversion 388
D. The Holocaust 389
E. The State of Israel 390

3. Principal Authorities 392

A. R. Moses Schreiber 392

B. R. David Hoffmann 392
C. R. Chaim Grodzinski 393

D. R. Ben Zion Uziel 393
E. R. Solomon Freehof 393
F. R.Isaac Klein 393

G. R. Moses Feinstein 394
4. Summary 394
5. Selected Bibliography 394



xiv CONTENTS

15: JEWISH LAW IN THE STATE OF ISRAEL
(Daniel Sinclair) ' 397
1. Introduction 397
2. Jewish Law During the Period of the British Mandate 398
3. The Establishment of the State of Israel 400

A. Personal Status 400
i. Marriage and divorce 400
ii. Other areas of personal status 401

B. Areas Other than Personal Status 406
i. Legislation 407
ii. Case law prior to the Foundations of Law

Act, 5740-1980 409
iii. The Foundations of Law Act, 5740-1980

and subsequent case law 411
C. The Halakhic Status of Israeli Law in the

Rabbinical Courts 415
D. The Debate Concerning the Theoretical Legitimacy

of Mishpat Ivri 416
4. Bibliography 417

16: POSTSCRIPT: THE JUDICIAL PROCESS AND THE NATURE
OF JEWISH LAW (Hanina Ben-Menahem) 421
1. Introduction 421
2. Biblical Origins 423
3. The 'Legal System' and the Judicial Process in the Talmud 425
4. Pluralistic Traditions in the Talmud and Judicial Discretion 426
5. Judicial Deviation in the Talmud 428
6. Some Post-Talmudic Manifestations of Pluralism 430
7. The kirn Ii Argument 431
8. Modern Reflections of the Religious Ideology of Jewish Law 433
9. Conclusion 434

Index of Sources 439

General Index 457


