
General Public International Law and
International Investment Law

- A Research Sketch on Selected Issues -

The International Law Association

German Branch
Sub-Committee on Investment Law

by

The Working Group on General Public International Law and International
Investment Law:

Jiirgen Bering

Tillmann Rudolf Braun

Ralph Alexander Lorz

Stephan Schill

Christian J. Tarns

Christian Tietje

Institute of Economic Law
Transnational Economic Law Research Center (TELC)

School of Law
Martin Luther University Halle-Wittenberg

This publication was made possible with die financial support of
GfA - Gesellschaft zur Forderung von Auslandsinvestitionen e.V., Berlin.



TABLE OF CONTENTS

A. Introduction 9

B. General Public International Law Influencing International Investment Law 13
I. International Investment Law and General Principles of Law 13

1. Concretizing Investor Rights through General Principles 14
2. Fair and Equitable Treatment as an Embodiment of the Rule of Law 18

a) Stability, Predictability, Consistency 20
b) The Protection of Confidence and Legitimate Expectations 22
c) Administrative Due Process and Denial of Justice 24
d) Transparency 26
e) Reasonableness and Proportionality 27

3. Refining General Principles for Specific State Conduct 28
II. Beyond Formal Criteria: Determining Nationality of Corporations in 'Hard

Cases' 31
1. Introduction 31
2. International Law and Nationality of Corporations 32

a) Barcelona Traction 32
(1) Context of the Statement 33
(2) Opinions of Individual Judges 33
(3) Barcelona Traction's Close and Permanent Connection to

Canada 34
(4) Conclusion 35

b) Draft Articles on Diplomatic Protection 36
c) International Practice 37

(1) Genuine Link beyond Nottebohm 37
(2) Treaty Practice 38
(3) Further State Practice 38

d) Principles of International Law 40
(1) Abuse of Rights 40
(2) Prohibition of Intervention 41

3. Conclusion 41

C. International Investment Law Influencing General Public International Law 43
I. Investors as Subjects of Public International Law 43

II. Local Remedies Rule in Public International Law and in Investment
Protection Law 48
1. The Local Remedies Rule as Part of International Law 48
2. The Local Remedies Rule and Investment Treaties 50
3. German State Practice as an Example 51
4. MFN Clauses as a Means to Circumvent the Obligation to Resort to

Local Courts? 52



5. Implicit Requirement to Exhaust Local Remedies? 53
6. Partial Equivalents of die Local Remedies Rule in International

Investment Law 54
III. The Defence of Necessity - as Reflected in Recent Investment Arbitrations .. 60

1. Introduction 60
2. Background 60
3. Investment Arbitrations Addressing Necessity 62

a) CMS. 62
b) LG&E 63
c) Enron & Sempra 63
d) CMS Annulment Committee 64
e) Continental Casualty Company 65

4. An Assessment 65
a) Clarification 66
b) Avoidance of Issues 67
c) Obscuring die Analysis 68
d) In particular: The Relationship between Article 25 ASR and

Special Treaty Provisions 69
5. Conclusion 71

D. Summary, General Conclusions and Oudook 71
I. Summary on die Interdependence of General Public International Law and

International Investment Law in Selected Areas 71
II. General Conclusions and Outlook 74

References 75


